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11_1 . (U)  Makati  City  Regional  Trial  Court  Judge  Benjamin 

Pozon  on  December  13  denied  a motion  by  the  attorneys  of 
Lance  Corporal  Daniel  Smith,  supported  by  representatives  of 
the  Departments  of  Foreign  Affairs  and  Justice,  to  return  him 
to  U.S.  custody  in  accordance  with  the  Visiting  Forces 
Agreement.  His  central  argument  was  that  Article  10  of  the 
VFA  (regarding  joint  approval  of  a detention  facility 
following  conviction),  rather  than  Article  V,  para  6 
(regarding  U.S.  right  to  custody  until  the  end  of  judicial 
proceedings)  was  now  operative  following  his  verdict  in  the 
case . 

11.2 . (C)  Malacanang  convened  an  action  meeting  immediately 

following  the  decision.  The  group  instructed  the  Department 
of  Foreign  Affairs,  working  through  the  Solicitor  General,  to 
prepare  an  "intervention"  to  submit  in  support  of  the  motion 
by  defense  attorneys  to  the  Court  of  Appeals  calling  for  the 
immediate  return  of  LCpl  Smith  to  U.S.  custody  and  an 
immediate  reversal  of  Judge  Pozon 's  decision.  The  full  text 
of  Judge  Pozon 's  six  page  ruling  only  became  available  in 
mid-afternoon,  so  defense  attorneys  have  indicated  that  they 
will  be  unable  to  file  at  the  Court  of  Appeals  until  OOB  on 
December  14,  local  time.  DFA  and  the  Solicitor  General  are 
working  to  complete  their  document  to  submit  immediately 
after  the  defense  attorneys  file  their  motion.  (According  to 
Philippine  law,  they  cannot  move  to  intervene  until  after  the 
defense  files  its  motion.)  Both  the  defense  lawyers  and  the 
government  will  ask  for  an  immediate  ruling  by  the  Court  of 
Appeals.  DFA  confirmed  that  its  submission  would  be  ready  at 
OOB  on  December  14. 

11_3 . (C)  Ambassador  chaired  an  in-house  inter-agency  meeting 

to  come  up  with  recommendations  for  next  steps  by  the  USG, 
which  septel  will  outline. 
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